IN THE CIRCUIT COUR’I%F PULASKI COUNTY, ARKA\N;_SAS 7

DIVISION

Y
i

CENTRAL ARKANSAS WATER ‘ . FAINTIFE
o CNoU-gypg e
VS. : NO. \J S

WATERVIEW ESTATES, LLC;

BIG BALD EAGLE LAND BARON COMPANY, LLC

JAMES A. MATTHEWS and MELANIE G. MATTHEWS,

husband and wife; SCOTLAND FARMS, LLC;

-WESTWOOD REAL ESTATE DEVELOPMENT _

- COMPANY, LLC and BACK INVESTMENTS, LL.C DEFENDANTS

ORDER

Plaintiff, Central Arkansas Water, has, by the bringing of this action and the deposit of
estimated just compensétion, become entitled to an order granting it im.fnediate entry into and
-possess ion of the property described in Exhibit A of the complaint and to an order approving
the. condemnation. |

IT IS, THEREFORE, ORDERED that Cent-ral Arkansas Water shall have the right of
immediate entry upon and possession of the property described in Exhibit A of the complaint
and that its acquisition of said property by condemnation is hereby approved. Should any of
the property owners named as defendants in the corﬁplaint desire further proceedings in this
action as respects the issue of estimated just compensation, then the prOQisions of Ark. Code

Ann. § § 18-15-403 and 404 are available to them.

SO ORDERED this@_ day of V \j \[L{q , 2004,
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after due consideration, that development could not be done in such
away as to assure there would not be an adverse impact on the lake as
a drinking water resource. Again, if these were the only properties

that were involved, this would be the end of the story.

77. CAW has broad discretion to determine when and where such power
must be used in order to protect the public interest in maintaining a
safe and economical drinking water resource.

.78. CAW has monitored the status and vulnerabilities of Lake
Maumelle to potential development within the watershed and has
consciously established a plan for protecting the Lake from the perceived
threat.

79. CAW’s plan contemplates that residential development should not
occur in the area around the eastern end of the Lake nearest the intake,
known as Zone 1.

80. The two Zone approach established by CAW is rationally based
upon recognized considerations of watershed management that seeks to
preclude the impact of development on critical locations. Critical
locations are determined based upon various considerations, including
slopes, soils, proximity and the types of development that are possible.

8l. There is a rational basis upon which CAW could conclude that
the so called Jegley property would not haﬁe the same potential to
adversely impact water quality as the development of)the subject
property. Such relevant distinctions include differences in both size

and location.
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82. Likewise, there are differences between the Alotian uf?jsg.urse

and its location and the subject residential development upon which a
rational determination could be made to preclude the one and not the
other. .The defendants presented expert testimony through Dr. Dennis Ford
of FIN. Dr. Ford questioned the priorities of CAW along with the
premises upon which CAW has rested it management plans, including the
likely and relative impact of the defendants' proposed development on the
Lake, and the relative threat of development inside and outside of Zones
1. CAW countered Dr. Ford’s testimony with the testimony of expert
staff and Dr. Chi Ho Sham of Cadmus Group, a consulting firm with
expertise in watershed management. The testimony presented by CAW was
equally compelling in supporting its decisions and also challenged the
validity of many of Dr. Ford’s assumptions. Based upon conflicting
expert testimony, the Court is not in a position to say that CAW’s
determination that residential»development of the subject property 1is
inconsistent with pgeserving the publie utility of this Lake as a
drinking water resource is so rationally disconnected with reality that
it is irrational or inherently arbitrary or that it constitutes an abuse
of discretion.

83. A review of the arguments in support of CAW’s decision is
helpful at this point. The following arguments support this decision:

a. The proposed Waterview development would place

approximately 85 homes inside Zone 1, many within a quarter mile of the

shore of the Lake. The terrain is hilly and sometimes steep, and the

31
winwoyd/order/condemnation ~ea
Central Arkansas Water Orderl




Division:5 Year 2005
Page:459
soil is non porous and highly erodible. Developing the area would
require the consfruction of roads within the watershed, creating public
access to within a quarter mile of the shore line for not only the
eighty—five lots inside the watershed but also for the entire 1,100 acre
development and other nea;by properties as well.

b. Construction BMPs can reduce the impact of run off and erosion
during construction but cannot prevent it. The land disturbance
associated with development, including construction of roads, storm
sewers, water lines, sanitary sewers, drivewéys, homes and the like,
along with landscaping and other construction activities will result in
run-off of sediment, nutrients, and other pollutants into the Lake.

c. In the areas outside of the Lake Maumelle watershed where
Waterview is moving forward with development, the Arkansas Department of
Environmental Quality has documented coarse sediment leaving the site and
entering surface drainage and suspended fine sediments leaving the site
with run-off. This land is characterized by similar soils and terrain as
the watershed property.

d. Residential development, once in place, will also result in
elevated levels of run off and nutrient loading to the Lake compared to
forested land. 1In addition, it will increase the number of vectors for
water born pathogens. Sewage will have to be pumped from each residence
over the watershed divide creating risks of sewage spills and sewer line

leakage. Mr. Martin Maner, chief of ADEQ’s water division testified that
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sewer systems of the type proposed by Waterview frequently experience

failures’resultiﬁg in sewage overflows.

e. While development of this single parcel of land may not, in and
of itself, threaten the water quality of the Lake, proper watershed
management requires a systematic approach that recognizes the incremental
harm that is associated with land use changes, including residential
development. Logically, deVelopment of this property will result in
development throughout Zone 1. Widespread residential dévelopment within
the most critical areas of the Lake’s watershed presents at least the
potential for a detrimental effect on the Lake’s water quality and result
in increased treatment costs.

f. There are at least three other significant parcels in Zone 1
slated for development if the subject property is developed. Development
of all the land currently in timber in Zone 1 will result in a moderate
size community located within a quarter mile of the eastern shoreline éf
the Lake. This will result in increased human activities, such as pets,
gardening, landscaping and the like. Such activities will require CAW to
hire additional personnel and make enforcement of Lake use limitations
difficult at best and most likely unenforceable and significantly enhance
the potential for increases in bacterial, viral and parasite pathogens
impacting the Lake. \
g. On the north shore of the Lake, just within the current quarter

mile buffer owned by CAW, is the Ouachita hiking trail. Currently used

by a limited number of recreational hikers under certain use
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restrlctlons, this trail could become a recreational path for ngif§J

residents, turning CAW’s property into a public park and enhancing the
impacts of human activity and animals on the Lake and making enforcement
of use restrictions much more difficult to police and potentially
undermining their credibility elsewhere on the Lake.

h. Two reports issued since the filing of this action further
support CAW’s actions:.the “Task Group Report” and The Cadmus Report.
In May, 2004, CAW established a Task Group for Watershed Management.

84. As previously noted, “[a] classification must be reasonable,
not arbitrary, and must rest upon some ground of difference having a fair
and substantial relation to the object of the [resolution] so that all
persons similarly circumstanced shall be treated alike.” Holland v.
Willis, 293 Ark. 518, 523-24, 739 S.W.2d 529, 532 (1987). The decision
of CAW not to allow the Waterview Estates development in the Lake
Maumelle watershed although not wholly supported by the evidence, can,
nevertheless, not be said to unreasonable and arbitrary.

CONCLUSION

For all of the foregoing reasons, this defendants’ motion is denied.
This matter will be set for a jury trial to determine the amount of

damages to which the defendants are entitled.

N&Q@JPM& /L

Willard Proctor,
Circuit Judge

/V\aﬂgﬂ)CSIO 2005
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