IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
FIFTH DIVISION

CENTRAL ARKANSAS WATER PLAINTIFF
v. No. CV04-5428

WATERVIEW ESTATES, LLC; Pat
BIG BALD EAGLE LAND BARON COMPANY, LLC;

JAMES A. MATTHEWS and MELANIE G. MATTHEWS,
Husband and Wife; SCOTLAND FARMS, LLC;

WESTWOOD REAL ESTATE DEVELOPMENT

COMPANY, LLC; and BACK INVESTMENTS, LLC DEFENDANTS

CITIZENS PROTECTING MAUMELLE WATERSHED,

An Unincorporated Association, by its Designated

Representative, KATE ALTHOFF; KATE ALTHOFF,

individually; BARRY HAAS; GLENN HOOKS; PETITIONERS
CRAIG S. WOOD; and KATHY WELLS FOR INTERVENTION

RESPONSE IN OPPOSITION TO
MOTION TO SET ASIDE ORDER OF DISMISSAL WITH PREJUDICE

Defendants Waterview Estates, LLC, James A. and Melanie G. Matthews, husband and
wife, and Back Investments, LLC (collectively, “Respondents™), for their Response in
Opposition to the Motion to Set Aside Order of Dismissal With Prejudice filed by Citizens
Protecting Maumelle Watershed, An Unincorporated Associatig_p, by its Designated
Representative Kate Althoff, Kate Althoff, individually, Barry Haas, Glenn 'Hooks, Craig S.
Wood, and Kathy Wells (collectively, “Petitioners™), state:

1. | Petitioners seek to intervene at this late stage of the ltigation for the purpose of
moving this Court to set aside its July 17, 2007, Order of Dismissal With Prejudice on the
ground that the Court did not have the authority to dismiss the condemnation action. The
proposed intervention is untimeiy and should be denied and, in any event, Petitioners’ arguments

on the merits of their Motion to Set Aside Order of Dismissal With Prejudice fail as a matter of

law.




2. CAW condemned the subject property pursuant to Ark. Code Ann. § 18-15-401 er
seq. Compl. (May 12, 2004) 4 10. This Court later entered an order providing that CAW also
had to comply with the applicable procedures in Ark. Code Ann. § 18-15-601 cr seg. Under both
subchapters, title to the subject property never vested in CAW, and thus CAW had every right to
settle the case with the landowners and seek an Order of Dismissal from this Court.

3. Pursuant to Ark. Code Ann. § 18-15-404, title does not vest in condemnation
actions for waterworks purposes until after all of the following have occurred: (1) ajury trial on
damages, (2) the entry of a judgment stating that title shall vest in the applicant upon the
payment of the judgment, and (3) the payment of the judgment. Thus, a condemnation action for
waterworks purposes may be dismissed at any time prior to the vesting point as set forth in the
statute. City of Bryant v. Springhill Water & Sewer Services, Inc., 295 Ark. 333, 749 S.W.2d
295 (1988).

74. Similarly, CAW had the right to settle this condemnation action and dismiss the
case under Subchapter 6 of the eminent domaiﬁ statutes. Ark. Code Anrn. § 18-15-605; Ark.
Code Ann. § 18-15-1207; Selle v. City of Fayetteville, 207 Ark. 966, 184 S.W.2d 58 (1944).

5. No damages have ever been assessed against CAW by a jury or paid pursuant to a
judgment and, therefore, title 1o the subject property never vested in CAW. This Court’s Order
of Dismissal With Prejudice was thus appropriate.

6. A Brief in Support is being filed with this Response and is incorporated herein by
reference.

WHEREFORE, Waterview Estates, LLC, James A. and Melanie G. Matthews, husband
and wife, and Back Investments, LLC pray that the Court deny Petitioners’ Motion to Set Aside
Order of Dismissal With Prejudice and for all other relief to which they may be entitled.
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Respectfully submitted,

HAL JOSEPH KEMP, P A.
111 Center Street, Suite 1300
Little Rock, Arkansas 72201
(501) 372-7243

By:w-&wm @ﬁw

Hal J@seph‘Kemb, Ark. Bar #78084

Attorneys for Waterview Estates, LLC

QUATTLEBAUM, GROOMS,

TULL & BURROW PLLC
111 Center Street, Suite 1900
Little Rock, Arkansas 72201
(501) 379-1700

By: dwn v A Wu«vxm
QStever&W. Quattlebaum, Ark. @r #84127
lennifer L. Wethington, Ark. Bar #2002148

Attorneys for Waterview Estates, LLC, James A.
Matthews, Melanie G. Matthews, and Back
Investments, LL.C




CERTIFICATE OF SERVICE

On this 14th day of August, 2007, a copy of the foregoing was sent to the following via

U.S. Mail, postage prepaid:

Richard H. Mays, Esq.
Comerstone Square, Suite A-2
2000 Highway 25B North

P.O. Box 14580

Heber Springs, Arkansas 72543

Henry Hodges, Esq.
HENRY HODGES, LLC
Regions Center, Suite 1722
400 West Capitol Avenue
Little Rock, Arkansas 72201

Sarmuel E. Ledbetter, Esq.
James Bruce McMath, Esq.
MCMATH WOODS P.A.
711 West Third Street
Little Rock, Arkansas 72201

Christopher O. Parker, Esq.

EICHENBAUM, LILES & HESTER, P.A.

124 West Capitol Avenue, Suite 1400
Little Rock, Arkansas 72201

respl007.apposition to motion to sct aside dismissal order.pl

David M. Powell, Esg.

WILLIAMS & ANDERSON, PLC

111 Center Street, Twenty-Second Floor
Little Rock, Arkansas 72201

David M. Hargis, Esq.
807 West Third Street
Little Rock, Arkansas 72201

William G. Almand, Esq.

HARTSFIELD, ALMAND & DENISON,
PLLC

10016 W. Markham Street

Little Rock, Arkansas 72205

Richard L. Mays, Esq.

MAYS, BYRD, & ASSOCIATES, P.A.
415 Main Street

Little Rock, Arkansas 72201

J @ncer 1£ Wethin gton




